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SUMMARY
MediaOne, the nation's third largest MSO, suffers from one of the most bizarre
but unintended consequences of FCC rules. Serving approximately 4.9 million U.S. cable
subscribers, MediaOne is approximately half the size of each of the two largest MSOs. Yet the
FCC's attribution rules treat it as larger than Time Wamer, due to the double counting of
customers under the FCC's current attribution rules. Thus, MediaOne currently runs headlong into
an artificial 30% limit on cable passings, making it impossible for MediaOne to scale its

resources even to reach the actual size which horizontal rules currently allow.

The concems which give rise to the original rules under the 1992 Cable Act are
demonstrably moot. Congress was concerned that the vertical integration of cable operators with
cable programmers created market incentives for MSOs to discourage the formation of new cable
programming services, which had no other significant avenue to reach customers. Since the

ownership limits were first promuigated, the number of unaffiliated programmers has exploded.

MediaOne's experience demonstrates how an MSO's actual programming influence
can be limited in fundamental ways by market realiies. MediaOne focuses on broadband
networks, and has fewer programming interests than any of the top six MSOs. vet 1s likely to
have 11s growth checked by the current ownership rules. While FCC rules allow up to 40% of
the conventional analog channels 10 be used for affihated programming. less than 3% of
MediaOne's channel capacity camies affiliated channels. While MediaOne obtained a minonty

mnterest 1n 2 Time Warner affiliate when 1t was first coventunng on Full Service Networks. 1t
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clearly does not control Time Warner or Wamer Bros., or Tumer Broadcasting Svstem. Inc.

Further, by dramatically expanding its broadband platform, MediaOne has also dramatically

expanded the avenues open to unaffiliated programmers through "must carry,” commercial leased
access, and public, educational, and governmental (PEG) access channels. Moreover, the
ubiquitous availability of DBS has created a powerful market force: Given 175 DBS channels
and a DBS growth rate in excess of 40%, it would be foolhardy for a cable operator not to make
diligent efforts to expand capacity and add channels to meet the competition. In the real world,
a reasonable attribution policy would not assume that MediaOne has programming control over
twice the subscribers and twice the bandwidth than it actually does. Instead, the rules should be
reshaped towards the fundamental "policy of the Congress" to "rely on the marketplace, to the

maximum extent feasible.”

In 1992, both Congress and the FCC recognized that there were benefits to cable
svsiem consolidation, although they were largely seen within the context of the video distribution
marketplace. MediaOne has transformed its systems into advanced networks, with upgrade
investments far greater than its Social Contract commitments. The company is on a pace to
complete 70% of plant to Hybnd-Fiber-Coaxial (HFC) 550 MHz or better (750 MHz) by the end
of 1998 - two years before the Social Contract requires. MediaOne's largest region (Northeast)
demonstrates the massive improvements in customer service made available with scale. including
a Nerwork Operations Center (NOC) for customer service with customer service representatives
on duty 24 hours a day, 7 days a week: fiber interconnections of headends to provide redundant

rouung and minimize outages: and continuous status monitonng. so that the failure or imminent
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failure of part of the network is immediately known, rather than relying entirely on customers
to call to notify us of a service outage. Other MediaOne regions are being similarly advanced.

but the honizontal cap arbitrarily prevents growth through significant acquisitions or expansions.

More importantly, scale is essential for MediaOne to offer facilities-based
competition in telephony and data. The Commission has recognized the benefits which MSO
growth has for competition with ILECs. MediaOne offers residential local telephone service
offerings over its HFC network infrastructure in Atlanta and in Southern California, and by the
end of 1998, we will offer competitive telephone service to over 1 million residences. Scale has
also allowed MediaOne to aggressively roll out high speed Internet service in Boston, Chicago,
Atlanta, Jacksonville, South Florida, Detroit and Los Angeles. By the end of 1998, over 2.4
million homes passed by MediaOne's network will be able to receive high-speed Internet access
service. To date, MediaOne has also provided some 300 schools across the country with free

high speed connections to the Intemet.

But in facilities-based competition, size matters. The largest region (Northeast)
1s dwarfed by the incumbent LEC's (Bell Atlantic's) customer base. MediaOne's annual cable
revenues for the entire country are less than one tenth Bell Atl;mic's revenues from the Northeast
alone. Yet MediaOne is the party constrained by artificial ownership caps. The distorting
effects of the current ownership rules must be contrasted with the rules in place for our
competitors. Telephone mergers are subjected to scrutinv under standards which do not find a

prion concem for concentration below 50%. Even under the heightened scrutiny sometimes
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applied to the video market, broadcasters are allowed at least a 35% reach, plus more to
encourage investment in technology. These more relaxed ownership limits have spurred
investment and competitive upgrades. Competition to ILECs for voice and high-speed data rests
on an aggressive rollout of wired broadband capacity, along with customer service and telephony

capabilities available only with scale.

Unless there are very compelling justifications for prohibiting one form of
competitive business growth, FCC attribution policies should not artificially constrain the size

of cable companies when size is what will extend consumer benefits.

MediaOne recommends six specific changes to the attribution and ownership rules
which reflect the fundamental changes in the communications marketplace since 1992 and

promote the goals of the 1992 and 1996 Acts.

1. The Commission's horizontal ownership rule should not attribute customers if an operator
centifies that: (1) the interest is a minority interest, and (2) the entity in which the
minority interest is held is not included in, and does not come under, the minornity owner's
carmage negotiations or agreements. As further assurance. the Commission could provide
that neither the MSO with a minonty interest nor the pnme MSO may coerce any video
programming vendor to provide, nor retaliate against such vendor for failing to provide.

the programming service to the other company.
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Regardless of the Commission's ultimate decision on how to revise the cable attribution
rules, the rules should be revised to scale an entity's attributable portion of cable
subscribers to that entity's attributable equity in any business structure. For example,
MediaOne's 25.5% interest in Time Wamer Entertamment (TWE) would result in

attribution of 25.5% of TWE's 9.6 million subscribers.

3. As a corollary to this rule, the Commission should treat partnerships as corporate vehicles
for attribution purposes, and allow the holder of the interest to multiply the number of
subscribers served by the equity percentage held in limited partnership form. Tax barriers
to corporate change, and the corporate efforts to obtain access to capital and other benefits

of a venture, should not be aliowed to control communications policy, or to dissuade a

willing investor from growing its business.

4. The Commission should measure cable penetration as a percentage of all homes served

by MVPDs, to recognize that cable in fact competes with all MVPDs for customers.

5. The Commission should allow a single cable operator to serve at least 35% of all MVPD
subscribers.  In the event the attribution rules are not modified in a manner that
eliminates the current double counting. MediaOne proposes that the national limit be the

50% reach allowed in other industnies.

TaROY ; v




6. The Commission should clarify its cable ownership rules to aliow a cable operator that
is below the cap to internally add customers to existing systems without violating the

Commission's rule, even if such internal growth raises the operator's total subscriber base

above the cap.
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L Introduction

When is 4.9 million greater than 9.6 million? When does 4.9 million plus 2.4
million equal 14.5 million? The answers to both these questions lie at the heart of these
proceedings. Only when one applies the Commission’s attribution rules is a company that serves
4.9 million customers considered larger for horizontal ownership purposes than a company that
serves twice as many customers. In these comments, MediaOne Group, Inc. ("MediaOne")
explains the anomalous and perverse results erected by a combination of the current attribution

and honzontal ownership rules, and proposes specific changes to correct these anomalies.

MediaOne is the parent company of the third largest multiple svsiem operator
("MSO") in the United States, and provides a full range of broadband communicauons services
10 approximately 4.9 million U.S. customers. MediaOne submuts these Consohidaled Comments
in response to the Federal Communicatons Commussion's ("FCC's” or "Commussion’'s”) Nonce
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of Proposed Rulemaking in CS Docket No. 98-82 (released June 26, 1998) ("Attribution
Proceeding”) and the Commission's Memorandum Opinion and Order on Reconsideration and
Further Notice of Proposed Rulemaking in MM Docket No. 92-264 (released June 26, 1998)

("Ownership Limits").

These proceedings are critical to MediaOne's business and to consumers because
the rules under review currently hamstring MediaOne's ability to grow and extend the benefits
of facilities-based competition to more consumers. By eliminating double counting where one
company does not come under another's programming affiliation agreements; by applying more
tailored "dilution" standards to both corporate and partnership investments; by measuring
concentration as MVPD homes served; and by adjusting the ownership threshold to one more in
line with cable's competitors, the Commission can adjust its rules to achieve the goals of
improved cable service and increased facilities-based competition to incumbent telephone

companies, rather than impede such consumer benefits.

to
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1. The Current Attribution Rules Double Count Subscribers.

A. MediaOne Is Only Half The Size Of TCI And Time Wamer, Inc., But It Is
Perversely Treated As Larger Than Time Wamer Because Of The Commission's
Cumrent Attribution Standards.

MediaOne suffers from one of the most bizarre but unintended consequences of
FCC rules. Serving approximately 4.9 million cable subscribers, MediaOne is approximately half
the size of each of the two largest MSOs. Yet the FCC's attribution rules treat it as larger than
Time Wamer, a media conglomerate with over 12 million subscribers, and which owns a stable
of the most popular basic cable networks, premium services, and movie studios.’! Thus,
MediaOne runs headlong into the current honizontal ownership caps — an artificial 30% limit
on cable passings which was adopted as a precaution against vertically integrated MSOs favoring
their own programming. The purpose of these comments is to demonstrate that industry history
and current market conditions make it unnecessary for the Commission to carry forward such
severe prophylactic policies; and to suggest very specific changes which will promote investment

in competitive broadband networks and superior customer service facilities.

B. Nearly 10 Million TWE Subscribers Are Double Counted, Treated As Controlled
By Time Wamer And Also Attributed To MediaOne, Due To A 25.5% Investanent
Made When US West Was Exploring Full Service Networks With Time Wamer.

The fatal flaw of the current attribution and honzontal ownership rules is their

routine double counting of customers. When MediaOne (then US West Media Group) first

Time Wamer, Inc. 1997 SEC Form 10-k. filed March 25, 199§
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sought to gain experience with Full Service Networks, it acquired a minority (25.5%) limited
partnership interest in an existing subsidiary of Time Warner, into which many of Time Warner's
systems were placed. This entity, Time Warner Entertainment Co., L.P. ("TWE") is responsible
for managing approximately 9.6 million of Time Warmer's subscribers.? A key purpose of
MediaOne's investment in TWE was to combine the technical expertise of Time Wamer and US
West in designing and testing Full Service Networks, a purpose which would have been defeated
by imposing the conventional insulating barmiers — such as total non-participation in the business
affairs of the enterprise — under which limited partnership interests are deemed "non-
attributable” by the FCC.?

As a result, the 9.6 million subscribers served by TWE are counted both against
TWE and MediaOne. Time Warner is treated as having full ownership and control of these
subscribers and having full ownership and control of the programming decisions of the systems
serving them. Likewise, MediaOne is treated as having full ownership and control of these
subscribers including full ownership and control of the programming decisions of the systems
serving them. Perversely, the attribution rules assign size and influence to two MSOs in a

manner that cannot possibly provide a realistic view of the market.*

Proxy Statement for 1998 Annual Meeung of Stockholders of U' S West. Inc. Amend. No 1. SEC Form
S-4 at 148 (filed March 18, 1998).

Sec 47 CF.R. § 76.501 Note 2(p).
*  This aberrant double counting 1s endemac in the current anmibution rules  For example. MediaOne has a less
than 10% equity interest in Primestar, but MediaOne 1s charged with all 2.5 million Primestar subscnibers  The same
2.5 milhon cusiomers are charged five imes over to TCL. Time Wamer. Comcast. and Cox The anmibution rules
have. through duplicative counting. created 10 million phantom subscribers. essentialiyv creaung an MVPD the size
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C Current Attribution Policy Prevents MediaOne From Adding the Number of
Customers Now Attributed to the Company.

As a result of these anomalous attribution rules, MediaOne finds itself bumping
up against the artificial limit of the 30% honzontal ownership cap. At present, the FCC's
attribution policies treat MediaOne as having 9.6 million customers more than the 4.9 million
actually served by MediaOne cable systems. This make it impossible for MediaOne to even
reach the actual size which is attributed to it. It could not acquire more than another 2.6 million
cable subscribers without likely violating the 30% ownership cap.® It cannot grow, merge, joint
venture, or take any attributable interest in another cable operator which would allow it to scale
its resources. Yet MediaOne directly serves only 8% of the nation's cable customers and does

not have any significant programming interests which would warrant such concems.

HL Reduced Need for the Attribution Rules/Horizontal Cap
A. Programming Concems Which Were Central To 1992 Act Have Been Met
Both Congress and the Commission have made it clear that the honzontal
ownership rules (and the attribution rules which serve them) were designed to combat very

specific problems forecast in 1992. Congress was concemned that the vertical integration of cabie

of TCI out of thin air.

This number 1s based on MediaOne's national penetrauion rate. 58.6% of homes passed Another 2.6 mulhon
customers served would mean Medi1aOne passes an additional 4.5 million homes. for total homes passed in excess
of the current 28.359 miliion threshold (30% of 94.5 milhion cable homes passed nanonwide = 28.339 mullion homes
passed)
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operators with cable programmers created market incentives for MSOs to discourage the
formation of new cable programming services and that there was no other significant platform
through which independent programmers could reach customers. Congress recognized some off-
setting benefits, such as the potential for distributional efficiencies through larger MSOs, but
assigned the Commission a balancing role largely focused on the video distribution market, while

staying abreast of changes in this "dynamic marketplace."

The dynamics of the market have been transformed. If this ever was a threat, the
facts of the video programming market over the past six years demonstrate overwhelmingly that
those 1992 concerns have been met, and that a continuation of the current attribution and

concentration standards are frustrating Congress' goal of promoting facilities-based competition.

1. History Has Disproved the Premise that MSOs Would Discourage the
Formation of Unaffiliated Networks
The present rules are premised on Congress's perceived incentive for MSOs to
"discourage the formation of new cable programming services."® Although even in 1992, cable
television concentration was below the prevailing thresholds for antitrust concem. Congress

believed that "concentration of media presents unique problems” by presenting market incentives

“ CABLI TELFVISION CONSUMER PROTECTION AND COMPETITION ACT OF 1992 H. R. Rep No 102-626 at
42 (1992)("1992 H.R. Rep."). Second Repont 1n Docket MM 92-264 at ¢ 10

1992 HR. Rep. at 42.
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which could impede the "flow of video programming”.® The Commission has rightly recognized

that this concern for video programming is the fundamental animating principal of the rules.’

Fortunately, history has shown that the programming market has instead proven
uniquely robust. Since the ownership limits were first promulgated in 1992, the number of
programmers has exploded. In 1992, there were 67 networks; today there 162, an increase of
almost 60%.'" Of the 88 networks launched since January 1, 1992, over 62% have been
unaffiliated with any cable MSOs.!' Despite Congressional concem in enacting this legislation,

no monopsony power over programming has materialized."

MediaOne's experience is instructive in demonstrating how an MSO's actual

programming influence can be limited in fundamental ways by market realities.

Y47 US.C. § 533(D2NA).

Second Report in Docket MM 92-264 at § 10. NPRM at € 10.
" Stausucs computed from the following sources: Nauonal Cable Television Assn. Cablc Television
Developments. Fall 1997, at 28-97, and A nnual Assessment of the Status of Compenuon in Markers tor the Deliven
of Video Programming. Fourth Annual Report. 1998 FCC LEXIS 140, Table F-5 (Jan. 13. 1998) This stausuc does
not take into account networks that have launched and later ceased operations.

" Compare Cable Television Developments. Fall 1997, at 28-97. with Fourth Annual Repon. 1998 FCC
LEXIS at Table F-5. Of the 77 planned nauonal programming services histed in Tables F-3 and F-4 of the
Commussion's Fourth Annual Repon. only five (6.5%) of these are affiliated with MSOs. The overwheiming majoniy
— 72 nerworks. or 93.5% — are unaffiliated with MSOs.

" Comparc H.R. Rep. No. 102-628 a1 42 (expressing "a concern that MSOs have excess market power. or
monopsony power. 11 the program acquisition market™) with Cable Television Developments. Fall 1997, a1 28-97,
and Fourth Annual Repon, 1998 FCC LEXI1S 140. Table F-S
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First, MediaOne made a deliberate corporate decision to focus on broadband
networks, rather than assembling stables of in-house programming networks. MediaOne is
technically vertically integrated, but it has the least programming interests of any MSO that is
likely to have its growth checked by the current ownership rules. MediaOne owns only fractional
interests in E!, The Golf Channel, SpeedVision, Outdoor Life, T.V. Food Network, Viewer's
Choice, and a 50% interest with Hearst Corp. in New England Cable News ("NECN"), a regional
news channel.”” While FCC rules allow up to 40% of the conventional analog channels to be
used for affiliated programming, less than 3% of MediaOne's channel capacity carries affiliated
channels. A reasonable attribution policy would be sufficiently refined to not attribute to

MediaOne any incentive to discourage the formation of new cable programming services.

Second, MediaOne clearly does not control Time Wamer or Warner Bros., or even
have an interest in Tumer Broadcasting System, Inc." There is no doubt that MediaOne owns

a 25% interest in TWE, and that the majority owner of that venture owns popular basic cable

""" Discussing the increased diversity of programmung provided by NECN. the Comnussion stated: “we agree
with NECN that granung s peution [for exclusivity] will have a pro-competiuve effect on the New England video
marketplace because removal of regulatory barmers to us financial viability will enhance. rather than imparr.
compention in the market for news, spors, public affairs. informauon and children’s programmung.” Aew Engiand
Cable News. Pention for Public Interest Determinanion Relaung 10 Exclusive Disinbunion, 9 FCC Red. 32231 at * 32
(1994).

" Time Warner. Inc. owns 100% of Tumer Broadcasting System. Inc. (which owns 100% of Cabie Networks-
TBS and Fiimed Entenainmeni-TBS) and 100% of Time Wamer Compantes. inc. (which hold Time Wamer's
publishing interests as well as wts parmership in TWE). TWE holds 100% of the Time Wamer Cable Networks -
HBO and Filmed entenainment. which includes the vast Warner Bros. programmung nterests HBO. Cinemax. and
the WB Nerwork. Time Wamer, inc. 1997 SEC Form 10-h
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networks, premium services, and movie studios. But MediaOne has absolutely no control over
Time Wamer or Warner Studios, and has no control over the selection of programming on Time
Wamer cable systems."” Indeed, its lack of control over the programming ventures of Time
Warner could not have been more strongly expressed than in the 1996 Delaware court decision
holding that Time Warner's programming decisions were not controlled by TWE or by US West's
preferences.'® Again, a reasonable attribution policy would not assume that MediaOne has

programming control over 9.6 million TWE subscribers when it does not.

Third, by dramatically expanding its broadband platform, MediaOne has also
dramatically expanded the avenues open to unaffiliated programmers. Unlike broadcasters, who
control all of the programming aired on their analog and digital spectrum, half of MediaOne's
channel capacity is earmarked for unaffiliated parties over whom they have no editonal control.
Commercial "must carry” and retransmission-consent channels have claim to 33% of capacity,
and educational broadcasters have from 1-3 channels."” Other programmers have claim to 15%
of channel capacity for commercial leased access." Local franchising authorities usually require

at least 3 public, educational, and governmental (PEG) access channels. sometimes more. Thus.

1

Anachment A, Affidavit of Jedd Palmer. Sr. Vice President of Programming for MediaOne at € 2

" US West Inc v. Time Wamer. inc and Time Wamer Entertainment Co L P 1996 De Ch. LEXIS 33,
*21 (Del. Ch. 1996).

See 47 CFR. § 76.56.
" Secd47C.FR. § 76701
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upgrades from 550 MHz to 750 MHz open up more than 30 analog channels, at least half of
which could be used for independent voices. This is one of the central differences between
cable and broadcasting which warrant tailored attribution standards for cable.”® A reasonable

attribution policy would account for the market reality that as cable operators expand capacity,

diversity of information over their systems is assured.

These structural, regulatory, and business realities place genuine limits on
MediaOne's presumed programming power. In view of these realities, it is wholly artificial for

the Commission's rules to attribute programming power to Media One which it clearly does not

have.

'“ Attribunon NPRM 913

In addiuon. whether digital must carry anses contractually or otherwise. the potential for digital broadcasts
10 obtain cable camage without displacing cable services 1s maximized 1n a regime which encourages exactiy the

kind of investment in bandwidth which MediaOne seeks 1o make. Medi1aOne will address "digital must-cam " issues
in detail in Docket CS No. 98-120
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2. The Pressure of DBS Competition Compels Continued Expansion of
Capacity and Addition of Programming.

The present rules are also premised on Congress's perception that there was no
viable alternative platform for programmers to reach their audiences. In 1992, few foresaw the
explosive growth of DBS. When DirecTV was launched in June 1994, it was accompanied by
a major national advertizing blitz. The result: by June 1995, sales of DBS dishes hit one miliion
units, making DBS the most successful first-year rollout of any high-power consumer-electronics
product.’’ DirecTV alone has grown 42% in the last 12 months,” and high-power DBS service
has gone from zero subscribers in 1994 to over 4 million today.”® Despite its relative size, the

ubiquitous availability of DBS has created a powerful market force which negates any concern
that MediaOne might "discourage the formation of new cable programming services.” DirecTV
offers 175 channels of cable programming.”* The pressure of DBS competition compels
MediaOne. and all other cable operators, to continue to expand capacity and add programming.

No matter how strong a cable operator's interest in promoting affiliated programming might be,
it would still be economically foolhardy for a cable operator not to make diligent efforts to

expand capacity and add channels to meet the competition.

Mark Robichaux, Dishing !t Out: Once a Laughingsiock. Direct-Broadcast T4 Gives Cabie a Scare. The
Wall Street Journal. Al (Nov. 6. 1996).

Media Business Corp.. SkvReport. July 1998 at 11.
= Id (Total subscnibers for Direc TV and Echostar exceed 3 mliion)

* Annual Assessment of the Siatus of Compentton i Markets tor the Deliven of Video Programmung. Fourth
Annual Repor. CS Dkt 97-141. FCC 97-423 (January 13, 1998} at C-3
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The 1992 Act expresses a fundamental "policy of the Congress" to "rely on the

marketplace, to the maximum extent feasible,"? and a mandate that ownership rules "reflect the

"% The presence of vigorous competitive

dynamic nature of the communications marketplace.
pressures on cable operators to expand their programming line up stands in stark contrast to the
market as it stood in 1992. This market incentive alone warrants a fresh look at the continued

need for artificially aggressive attribution or low horizontal caps.”

B. The Expected Benefits of Cable Consolidation Envisioned In 1992 Are Currently
Frustrated by Artificial Constraints

In 1992, both Congress and the FCC recognized that there were benefits to cable
system consolidation. Congress specifically identified "efficiencies” in "administration,
distribution. and procurement of programming" and in risk-taking as counterbalances on an overly
stringent limit on the size of MSOs, and left the door open to evaluate other "benefits." In

1992, those benefits were largely seen within the context of the video distnbution marketplace.

** CABLE TELEVISION CONSUMER PROTECTION AND COMPETITION ACT OF 1992, 106 Stat. 1460, 1463, §
2(b)2).

*ld au§ 613(N).

Although the Commussion has expressed concern over the economic consequences of joint equipment
purchases (NPRM € 30). this 1s not a statutory cnienia. Moreover. the indusmry's Open Cable inmauve. 1in which the
Commussion has already placed confidence. should eliminaie anv such concern  The Open Cable inmiative 1s
designed to prevent any partv--including MSOs--from obtaining a proprietary lock on navigaunon devices  Instead.
the design will permit multiple competing vendors to write to advanced navigauon devices. and will promote a single
industry standard. This imuauve shouid eliminate any concemn that the Commussion might otherwise have In
equipment purchasing.

* 1992 House Report at 43: 47 U.S.C. ¢ S3UN2UD-(G)
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Those benefits have indeed been realized. As US West Media Group, MediaOne
first invested in cable television in 1993 with a $2.5 billion co-venture with Time Wamer to

experiment with Full Service Networks. In 1994, the company purchased a regional cluster in
Atlanta from Wometco for $1.2 billion, then made an $11 billion cable investment in late 1996
by acquining Continental Cablevision, Inc. MediaOne transformed the Atlanta market from a
low-capacity, one-way video system to an advanced 750 MHz, two-way active network, at a cost
through 1998 of approximately $785 million. MediaOne continued its aggressive technological
push with the Continental systems. By the end of 1998, its upgrade investment will exceed $2.5
billion, far greater than the $1.7 billion commitment Continental Cablevision agreed to in the
Social Contract with the FCC. Overall, MediaOne is on a pace to complete 51% of plant miles
to 750 MHz Hybnd-Fiber-Coaxial (HFC), and another 15% of plant miles to 550 MHz HFC by
the end of 1998, two years before the Social Contract requires. Subscribers benefit immediately
from more rehable service, improved signal quality, expanded programming choices, and
upgraded navigation devices. The addition of standby power and network monitoring further

enhance the reliability of the plant.”

As a result of investment and scale economies. MediaOne 1s also an industry
leader in customer satisfaction. Consider the largest region, in the Northeast. In 1990. the region

emploved about 1.500 employees 1o serve fewer than 700.000 subscribers with 32 headends.

Sec. MediaOne Social Contract. 1997 Progress Report 1997, at 3 -
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Through internal growth, system swaps, and technological integration of the region with fiber.
the Northeast region now employs about 3,200 employees to serve over 1.2 million subscribers.
That consolidation has allowed MediaOne to make massive improvements in customer service,
including a Network Operations Center (NOC) for customer service, with customer service
representatives on duty 24 hours a day, 7 days a week; fiber interconnections of headends, to
provide redundant routing and minimize outages; and network monitoring, so that the failure or
imminent failure of part of the system is immediately known, rather than relying entirely on

customers to call with a service outage.

Scale also enhances competitive advertising. The Commission has previously
recognized the importance of the regional mass-media advertising that clustering allows.® We
have now entered an intensely competitive era when national branding is crucial to competition,
as DirecTV's expenence has demonstrated in the video marketplace. MediaOne has pioneered

the concept of branding the broadband cable platform itself, rather than merely promoting the

Sec Implementanon of Sections of the Cable Television Consumer Protection and Competiion A ct of 1992,
Third Order on Recon., 9 FCC Rcd. 4316 at 9% 142 - 143 (1995)allowing adverusing of rates “plus franchise fees”
10 faciluaie repronal markeung), further recon demed. Thineenth Order On Recon.. 11 FCC Red. 388, 446 € 146 -
47 (199S)Nsubsequent history omitted). Sec alse Unmiform Rate-Sciting Methodologn . CS Dkt No 93174
(November 29, 1995). Amended Social Contract of Connnental Cableviston. Inc 11 FCC Red 1118 99 37 . 30
(1996)(FCC has perminted the establishment of statew:ide or regional rates for equipment and installauon. 1n
recognition of market realies). Social Contract tor Time Wamer 11 FCC Red. 2788 (1995,
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brands of programmed channels which are being commoditized.”’ National advertising makes

sense if we are permitted to expand sufficiently to benefit from national buys.

Growth, however, is an essential element to such improvements. The investments
needed to achieve this quality of customer service and network management is affordable only
when a region is of a size comparable to MediaOne in the Northeast. Other MediaOne regions
are on a similar path. But the horizontal cap arbitrarily prevents growth thorough significant

acquisitions or expansions.

C. The Rules Must Accommodate the Benefits of Facilities-Based Competition in
Telephony and Data

In 1992, the benefits of MSO growth were largely seen within the context of the
video distribution marketplace. But by 1994, the Commission explicitly recognized the benefits
which MSO growth would have for competition with ILECs. In a report to Congress. the FCC

observed that:

Clustenng . . . may reflect strategic decisions by cable operators
to position themselves to compete against LECs that are poised to
enter the market for the distribution of multichannel video
programming. Creating large geographic regions of contiguous
cable markets may allow a single MSO to construct more cheaply
the network necessary to provide telephone services on a wide
scale. By connecting the contiguous svstems with fiber optic links.
a large regional cable firm may be able to compete better in both

At first. MediaOne's taghne "This 1s Broadband. This 1s the Was " perplexed industry adverusing executives
In the two vears since. Broadband has gained a multitude of followers

tn
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voice and video distribution with the RBOCs, which serve large
geographic regions. Future cable networks that offer multiple
services (voice, video, and data) may require companies to serve
larger markets in order to fully take advantage of economies of
scale and scope. Therefore, clustering may be viewed as pro-
competitive both in terms of cable companies' entry into the market
for switched voice and data services, and in terms of positioning
themselves for potential competition from LECs in the market for
video programming.

In the Matter of Implementation of Section 19 of the Cable Television Consumer Protection and

Competition Act of 1992, 9 FCC Red. 7442, 7518-7519 (1994).%

By 1996, Congress identified cable television operators as the most likely
candidates to provide facilities based competition to ILECs. Indeed, the 1996 Act establishes "a
pro-competitive, de-regulatory national policy framework designed to accelerate rapidly pnvate
sector deplovment of advanced communications and information technologies and services to all

Amencans." S. Rep. No. 230, 104th Cong., 2d Sess. 1 (1996).

Similarly. n the Fourth Competition Order. the Commuission explained that

regional clustering may also enhance MSOs' ability to compete successfullv in the future with LECs and
major electric utilinies as providers of data ransmussion and local telephone senvices  Commenters suggest
that clustered systems increase cable operators' abihity 1o be more competiive across a range of markets and
technologies (¢.g.. video programming dehivery. telecommumnicanons. internetaccess servicestas "tull service
providers” in these markets.

A nnual Assessment of the Starus of Competiion m Markets tor the Deinven otV wdvo Progronmumyg. Fourth Annual
Repon. 1998 FCC LEXNIS 140, * 130 (re} Jan 13 199R) (footnates ominted)
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MediaOne is a prime example of fulfilling that promise. MediaOne has made
great progress, in a short time, into the delivery of high-speed data and competitive local
exchange company (CLEC) telecommunications services. MediaOne launched residential local
telephone offerings over its HFC network infrastructure in Atlanta in January, 1998 and in
Southern California in April, 1998. We have obtained CLEC certifications in California, Flonda,
Georgia, Illinois, Massachusetts, Michigan, and Minnesota, and by the end of 1998, we expect

to offer competitive telephone service to over 1 million residences.

Scale has also allowed MediaOne to aggressively roll out high speed Internet
service. MediaOne Express has been introduced to markets that include Boston, Chicago,
Atlanta, Jacksonville, South Florida, Detroit and Los Angeles, with more to follow.*® Over
40.000 MediaOne customers now subscribe to this service. By the end of 1998, over 2.4 million
homes passed by MediaOne's network will be able to receive high-speed Internet access service.
To date, MediaOne has provided some 300 schools across the country with free high speed
connections to the Intemet via MediaOne Express. In addition to a free cable modem, free

service and free installation, MediaOne aiso offers the schools a number of traiming and suppon

services.

MediaOne Express has merged with Time Wamer's RoadRunner  The figures presented here are for service
over MediaOne's nerwork only

-
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Clearly, facilities-based competition against ILECs is possible. But MediaOne
needs to increase its scale to make it work. While our largest region, the Northeast provides
service to 1.2 million customers, Bell Atlantic, by virtue of its FCC-approved acquisition of
NYNEX, provides 43,714,000 access lines from Virginia to Maine.* Nationwide, MediaOne's
domestic cable operations generated revenue of $2.3 billion in 1997, while Bell Atlantic's
revenues in the Northeast alone topped $25 billion in 1997 MediaOne's Northeast region is
dwarfed by Bell Atlantic’s customer base, and MediaOne's annual cable revenues for the entire
country are less than one tenth Bell Atlantic's revenues.’® Yet MediaOne is the party constrained

by ownership caps.

In purchasing telephone equipment, size matters. For example, as a result of its
merger with Bell Atlantic last year, NYNEX reported savings in excess of 25% on $1.5 billion
worth of fiber optic transmission equipment.’’ SBC and Ameritech projected $1 billion in annual
savings from their planned merger.* Southem New England Telephone (SNET). with whom

MediaOne competes in video and voice, offered a similar explanation of its merger with SBC.

LT}

PRELIMINARY STATISTICS OF COMMUNICATIONS COMMON CARRIERS 1997 (FCC).

[T

PRELIMINARY STATISTICS OF COMMUNICATIONS COMMON CARRIERS 1997 (FCC)

M

Attachment B 1s a state-by-state companison of telephone and cable providers in MediaOne's largest region

1

SBC Conunues Acquisttion Binge With Ameritech Next Targer. Commumicanons Today. May 120 1998
Analysis cite “enormous cost savings” from the merger. SBC .4 mentech Merger W ould Creare Fiber Power House.
Fiber Optics News, May 18, 1998,

™ “SBC MW ould Create Biggest LEC in 862 Bilhon Siock Deal 10r Amenreci:” Comm. Daily. May 12, 1098
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The only sensible way for MediaOne to compete with Bell Atlantic is to continue 1o cluster and
grow its facilities to achieve the scale needed to stay in the competition. If the Commission
wishes to encourage facilities based competition, it must allow MSOs to close the gap in
purchasing power with ILECs. The "dynamic market" which the ownership rules must serve
offers an opportunity undreamed of in 1992--to promote a regulatory environment in which cable
operators may not merely offer better video distribution and customer service, but one in which
they may present the first real competitive choice of residential telephony, the key goal of the

1996 Act.

IV.  Existing Rules Handicap Cable Against Our Competitors
A. The More Relaxed Ownership Rules Applied to Cable's Competitors Have
Stimulated Investment
The distorting effects of the current ownership rules must be contrasted with the
rules in place for competitors. Telephone mergers are subject to FCC scrutiny under Justice
Department standards which do not find a priori concern for concentration far in excess of the

cable industry.” Cours frequently approve even larger consolidations.™ The result of these

*  Sec In e Applicanons of NYNEX Corp and Bell Atlantic Corp. 12 FCC Red 19983, 20053 - 20058
(1997)(Commussion approved merger of RBOCs where the relevant market concentration. as measured by the
Hirschman-Herfendahl Index (HHI). would be over 3400. would be "well above the thresholds™ of the Justice
Deparmment's 1992 Merger Guidelines for idenufving highly concentrated markets: increase in market share also
exceeded amount presumed by Justice create or enhance market power) In companson 1o Beli-Atlantic’s market
power. the ennire cabie industry's HHI was esumated by the FCC at 1166. less than one-third of Beli-Atlanuc’s HHIL
and well below the level (1800) classified in the Merger Guidelines for a "highlyv concentrated” indusm
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more realistic ownership criteria in the telephone industry has been increased investment. CLECs
have raised about $15 billion over the past two years to construct and operate local exchange
facilities.” The largest companies -- the 5 RBOCs and GTE -- invested $24 billion in 1996 and
$26.3 billion in 1997 to maintain and enhance their domestic networks and to add ADSL., HDSL.

and "DSL-lite".** Ameritech, BellSouth, and GTE have likewise invested hundreds of millions

of dollars in wired and wireless overbuilds.

Even under the heightened scrutiny sometimes applied to the video market,
broadcasters are allowed at least a 35% reach, plus more (through the UHF handicap) to
encourage investment in technology.”’ This expanded reach is permitted even though
broadcasters program 100% of their analog time and 100% of their digital channel capacity, while
cable operators have claim to half of their own. Yet even these limits are widely recognized as

counterproductive for today's competitive climate.* Likewise, DBS has been a formidable and

e

United States v. Aluminum Company of Amencu, 148 F.2d 416. 424 (2d. Cir. 1945). As the leading treatise
on anutrust theory explans:

Because 1t would be rare indeed to find that a firm with half of a market could individually control

price over any significant period. we would presume that market shares below 50 or 60 percent do

not constitute monopoly power. Several courts have adopted such a presumption.
Philhp E. Areeda. Herbert Hovenkamp and John L. Solow. I[IA ANTITRUST Law ¢ 532 at 166 (1995)ciung
addinonal cases that do not find any monopoly power possible with shares below 60% or 50%}

41

3.1998.

W hy Investment Matters. Remarks of Commussioner Ness Before the Economic Strategy Conference. March

LN ld
¥ 47 C.F.R. & 73.3555(e).

Sce comments of NBC. CBS. ABC. Fox and Paxson broadcast networks filed in MM Docket 98-23
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rapidly growing competitor, not subject to any arbitrary limit on growth;* while the more relaxed

ownership limits on commercial mobile radio service (CMRS) wireless spectrum (including PCS)

has spurred investment and compelied cellular providers to accelerate their conversion to digital.*

B. The FCC's Rules Should Not Presume The Best Business Combination For

Today's Market.

MediaOne believes that hopes for competition to ILECs for voice and high-speed
data rest on an aggressive rollout of wired broadband capacity, along with customer service and
telephony capabilities available only with scale. In the words of Commissioner Ness:
"Telecommunications is an infrastructure business -- like railroads and highways and electncity
... If we want more and better telecommunications and information services to be available to
business and residential customers, someone has to put up the money to develop and deploy
them.""" But the communications landscape is in an intensely dynamic stage of development.

In this environment, companies explore alternative platforms. technologies. and corporate

** Comments of the National Cable Television Ass'n CS Docket No. 98-102. filed July 31. 1998 at 9 (da1a
collected from Media Business Corp. newslener, SkvReport). The NCTA comments provide extended analysis of
the overall market smpact of DBS service 1n the multichannel video programming market. and demonstrate that DBS
1s an effectuve consumer subsutute for, and direct compeutor to. cabie television service.

* Ownership interests below 20% are 1gnored. and no enury 1s limited as 10 1ts abilirv 10 hold natonwide
interests 1n CMRS, so long as 1t does not aggregate an interest in more than 45 MHz of spectrum in anv one market.
47 C.F.R. § 20.6(a)(d). Third Annual Report and A nalvsis of Compeunve Marker Condinons With Respect 1o
Compmcrcial Mobile Senvice. FCC 98-921 (released June 11. 1998) at A-3 tover S20 bilhon of investment). App
B-2 (S3.7 bilhion from the public capital markets 1n 1996 and 1997 alone). p. 30 (conversion to diganal)

Y W Investmenr Maniers. Remarks of Commussioner Ness Before the Economic Strategy Conference. March
3.199%
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combinations. No one knows how consolidation in cable will occur. It might be consolidation
of existing MSOs, similar to the SBC-PacTel and the Bell Atlantic-NYNEX mergers in LEC
industry. It might be through mergers which cross traditional industry lines. AT&T's proposed
merger with TCI represents a clear bet that facilities-based competition with ILECs will come
through the broadband network. It might be Intemnet-style consolidations, such as GTE's purchase
of BBN (and Bell Atlantic's announced interest in acquiring it with GTE.) All of these
combinations are possible in today's marketplace, and the FCC's regulations should be sufficiently

realistic not to presume that one form of combination will deliver a better product than the other.

At present, the FCC's attribution policies treat MediaOne as having 9.6 million
customers more than the 4.9 million actually served by MediaOne cable systems. This makes
it impossible for MediaOne to even reach the actual size which is attributed to it. It could not
acquire more than another 2.6 million subscribers without likely violating the 30% ownership
cap.” This antificial calculation effectively removes MediaOne from the dynamic marketplace,
or. at a minimum, forces it into other business combinations which may not make as much
business sense. Unless there are very compelling justifications for prohibiting one form of
business growth, FCC attribution policies should not artificially constrain the size of cable

companies and force one form of consohidation over another.

a

This number 15 based on MediaOne's national penetrauon of 58.6% of homes passed Another 2.6 muilion
customers would mean an additional 4.5 million homes passed. which would pive MediaOne total homes passed in
excess of the current 28,359 million threshold. In actual fact. MediaOne oniv serves directly less than 8% ofali LS
cablec households. and passes less than 9% of all homes passed by cable
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The Commission has often expressed its desire to not let the hand of archaic
government regulation constrain the rapid deployment of broadband service to American homes.

As Chairman Kennard put it last month:

1 don't care who wins the race to bring high capacity broadband services
to America's homes. Whether it's ILECs, or CLECs, broadcasters,
cablecasters, or satellite providers, my goals are simple: get this capacity
into America's homes, get it there as quickly as possible, and make sure
that every competitor has an opportunity to compete on a level field in
getting 1t there. And most importantly, give Americans a choice in the
providers of these services. . . . ] believe we have a narrow window of
opportunity here to create a truly competitive marketplace for these new
services. If we do not act with dispatch, that window will close.*

The Commission's cable attribution ruies are anachronistic. counterproductive, and

diminish investment. The time to remove artificial constraints is now.

V., Suggested Changes to the Rules.

MediaOne has identified six specific changes in the attribution and ownership rules which
will reflect the fundamental changes in the communications marketplace since 1992 and promote
the goals of the 1992 and 1996 Acts. A draft of the rules to reflect these changes 1s provided

as Attachment C.

** Remarks by Chairman Kennard to the Nauonal Ass'n of Regulaton Commussioners. (July 27, 1998§)

ToRG | o3
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A. The Commission Should Eliminate Double Counting of Subscribers Where
Programming Is Not Under Common Control.

Given that the fundamental purpose of Congress and the Commission in creating
the horizontal ownership rules was to eliminate perceived incentives for MSOs to "discourage
the formation of new cable programming services,"* the Commission should now reform its rules

to reflect the reality of the marketplace as it has evolved since 1992.

This is especially true where the rules presume a level of programming influence
that does not exist. MediaOne's investment in TWE is a prime example. Despite MediaOne's
25.5% equity interest in TWE, MediaOne has no control at all over the programming on TWE

cable systems.*'

Yet the rule presumes that MediaOne's ownership of TWE creates a level of
programming influence sufficient to treat MediaOne as if it alone held TWE's 9.6 million TWE
customers. Investments such as MediaOne's interest in TWE should not create the faise
presumption that MediaOne controls programming for TWE's 9.6 million subscribers. The rules

should instead allow MediaOne to grow its business through acquisition and build out of systems

over which 1t has actual programming control.

CanLt TELFVISION CONSUMER PROTECTION AND COMPETITION ACT 01 1992, H R Rep No.102-628 ar
42 {1992). Second Repon in Docket MM 92-264 at ¢ 10.

“Attachment A. Aff of Jedd Palmer at* 3

R YA 24




COMMENTS OF MEDIAONE GROUP. INC.
CS Docket No. 98-82
MM Docket No. 92-264

Whatever rules ultimately govern cable ownership for other purposes, the
Commission's honzontal ownership rule should not attribute customers if: (1) the interest is a
minority interest, and (2) the entity in which the minority interest is held is not included 1n, and
does not come under, the minority owner's carriage agreements. To further insure against any
shared benefit when one entity has a minority interest in another that would not be attributed
under this proposed rule, the Commission could borrow from its existing rules on carrage
agreements. lt could provide that neither the MSO with a minority interest nor the prime MSO
may coerce any video programming vendor to provide, nor retaliate against such vendor for
failing to provide, the programming service to the other company.”> The Commission could
incorporate this proposal into its existing cable ownership "reporting” regime as a simple

certificanon.

This proposed rule would only attribute cable subscribers to the party that controls
the programming for those customers, and in doing so it would more narrowly tailor the
ownership rules to serve Congress's stated purpose of limiting ownership as needed to encourage

programming growth. Double counting of subscribers. which is routine for jointly-owned cable

This last concept 1s borrowed from Secuon 616 and 47 C.F.R ¢ 76.1301tb). where Congress and the
Commussion acted 10 curb a percesved abiliry of MSOs to obtain ownership interests 1n programmers as a condition
of camage
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systems under the current rule, would be eliminated in all cases except where the programming

of the jointly-held systems is in fact influenced by a minority owner.*

The Rule Should Reflect the Percentages of Intedocking Interests Regardless of
Whether the Commission Adopts Higher or Different Thresholds For Attribution

of Equity.
Regardless of the Commission's ultimate decision on how to revise the cable
attribution rules, the rules should be revised to dilute an entity's attributable portion of cable
subscribers by that entity's attributable equity in any business structure. If a company holds 25%
attributable equity in another cable entity, then it would be deemed to have 25% of the
subscribers served by that entity, rather than 100% as under the current rules. With the variety
of interlocking ownership vehicles in existence today, and the inability to foresee future
permutations. this simple rule would assure that the Commission's ownership limits on cable

systems do not attribute any more of a system's subscribers to the party holding that interest than

the level of equity attributed to that party.

The Commission Should Treat Parmership Interests Like Corporate Equity To

C.
Reflect Attributable Cable Subscribership.

As a corollary to this rule, the Commission should treat pannerships as corporate

vehicles for dilution purposes, and allow the holder of the interest to muluply the number of

** For instance. if a cable company in which MediaOne holds a minonty interest comes under or 1s able 1o
avail nself of MediaOne's programming contracts. that company’s customers would be counted against MediaOne

26
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subscribers served by the equity percentage held in limited partnership form. The distinctions
the Commission has made in the past between partnership and corporate attribution arose from
old forms of classic partnerships, which were most common in smaller businesses entering the
broadcast field* Today, however, partnerships and joint ventures are often highly complex
structures that serve a multitude of interests, including the tax treatment of existing interests that

55

are contributed to the venture.” Yet tax barriers to corporate change, and the corporate efforts

10 obtain access to capital and other benefits of a venture, should not be allowed to control

communications policy, or to dissuade a willing investor from growing its business.

MediaOne's investment in TWE is again a good example. US West initially made
its investment in 1993 as a way 1o gain expenience with Full Service Networks.*® The investment
1s a limited partnership that cannot realistically be altered without severe tax consequences. But

those tax laws should not dictate communications policy.

Sec. e.g.. Magdalene Gunden Parmership, 3 FCC Rcd. 488 (Rev. Bd. 1988)( summarnizing Commussion policy
and precedent governing treatment of hmited parmerships in broadcast hearings as of the date of decision) subsequent
history omined). 4 nax Broadcasnng inc., 87 FCC 2d 483 (1981)(limned parmership with a single general parmer
and miscelianeous hmited parmers solely for financial backing). Mize & Rowland Radio. 86 FCC 2d 782
(1981 )} general partnership with three equal general partners analvzed).

' Sec. e.g. US West. Inc. v. Time Wamer. Inc. and Time Wamer Entertanment Co . L P. 1996 Del. Ch
LEXIS 55.(*1 - 2) (Del. Ch. 1996) ("Increasingly. large scale business projects are undertaken n legal forms that.
through complex contracting. allow for joint corporate investment and for specified allocaton of managenial authorin

But. because the participants 1n such joint venture projects often have important investments in related businesses
held outside the joint venture structure. the venturers will not have idenucal incenuves in all furure siwanons ™)

“ Id at *18 (U S West contacted cable operators in 1992 "0 determune the feasibility of 10int ventures to
develop a broadband network (‘full service nerwork’) that could supply telephony as well as other senvices ™)
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The key point for this proceeding is that the holder of a limited partnership interest

should be attributed only with the number of subscribers equal to its pro-rata equity stake in the
venture. The current presumption is that, unless a limited partnership agreement meets all the
criteria for insulation specified in the Attribution of Ownership proceeding conducted in 1984
through 1986, a limited partner is treated as if it were a general partner of a classic
partnership,™ and the holder is considered as owning every subscriber.  Even if the attribution

rules do not treat limited partnership interests as passive, the multiplier should be adopted for

purposes of assessing subscribers reached under Section 613.

D. The Commission Should Adopt a Rule That Measures the MVPD Market
MediaOne also urges the Commission to abandon its current rule on cable
ownership. which measures the percentage of cable subscribers as a percentage of all homes
passed, in favor of a rule that measures cable penetration as a percentage of all homes served by

MVPDs. As a policy matter, Congress and the Commission have recognized repeatedly that

" Report and Order, Anribunon of Ownership of Broadcast Licensees. 97 F.C.C.2d 997 (1984}, recon granted
i part. Memorandum and Order. 58 R.R.24d 604 (1985), further recon granted in part. Memorandum Opimion and

Order. 1 FCC Red. 802 (1986).

*  Aunbution of Ownersiup. 97 FCC 2d at 1022 - 1022 (Limited parmers “under a partmership agreement
which differs in any matenial respect from these provisions will be accorded non-cogmizable starus only upon
submission of the agreement to the Comrmussion accompamied by an acceptabie explanation of how 1t nonetheless
satisfies our stated concerns” ¥ subsequent history omined)

28
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cable in fact competes with all MVPDs for customers.” Franchised cable operators are in
competition with unfranchised "private cable" operators, DBS providers, and MMDS providers,

at minimum. The rules should reflect this market reality.

Section 613 requires the Commission to adopt a rule that measures the number of
"cable subscribers” a cable operator reaches. 47 U.S.C. § 533(f)(1)(A). Nothing in the statute
or its legislative history, however, requires the Commission to use "homes passed" as the measure
of how many cable subscribers an operator reaches. The Commission should act accordingly,
and adopt a rule that incorporates the number of actual MVPD subscribers as the yardstick for

measuring the size of a cable operator under the statute.

E. The Commission Should Adopt a Cap of at Least 35% of MVPDs As the Limit.

The Commission should allow a single cable operator to serve no less than 35%

of all MVPD subscribers. As detailed above in these Consolidated Comments. the current limit
of 30%. if enforced, would limit the ability of an entity such as MediaOne to grow as it needs

to deliver its highest level of service 1o customers, and to be ready for telephony competition.*

*“  Sev. e.g.. Annual Assessment of the Staus of Compennion m the Market for Delven of 1ideo
Programmung. Third Annual Repori. 12 FCC Rcd. 4358. € 130 (1997) ("In assessing the true impact nauonal
concentration may have in the MVPD programming nerwork market. we believe that it 1s now appropriate 1o consider
the presence of all MVPDs and MVPD subscnbers 1n national concentranon figures. not just cable MSOs and cable
subscribers. As their subscnbership increases. the significance of DBS. MMDS and SMATYV operators 1n the MVPD
programmung network market also increases ). Annual Assessment of the Status ot Compennion an the Market tor
the Deliven of Video Programmung. Fourth Annual Report. FCC 97422 at * 150 (same).

®  See Secuons 111.B -C. above
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By companison, any broadcaster is free to purchase television stations that serve
up to 35% of the nationwide television audience. Each of these stations is subject to the
complete programming control of the owner. Cable operators like MediaOne must make
available up to half of their channels for unaffiliated parties pursuant to the must-carry and leased
commercial access rules, plus public, educational and governmental access channels.®’ The threat
of MSO elimination of independent programmers is precluded by law on cable, yet cable is

limited to a smaller national reach.

In the event the attribution rules are not modified in a manner that eliminates the
current double counting, MediaOne proposes that the national limit be the 50% reach allowed in
other industnes. If an airline or commercial bank wants to grow, antitrust guidelines allow it to
reach 50% before any impediment exists. The Commission initially elected to set a threshold
much lower than the general industry standard because it was concerned that diverse
programming flourish. That concem, as detailed above, is moot in light of the proliferation of
non-MSO affiliated programmers. If the Commission is not inchned to revise its attribution
rules. a simple of the threshold for cable ownership to reflect the prevalent standard for other

industries would alleviate much of MediaOne's concem raised in these Comments.

Sec Secunon 111.A.1. above

* ABA Secuonof Anutrust Law . 4 nurrust Law Developmenis (Fourth) 236 (1997w cited in Ovwneniup Limuts.
FCC 94-138 at * 14 n. 34)
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F. The Commission Should Allow Cable Operators to Grow Internally Through
Increased Subscribership to Existing Systems.

The Commission should clarify its cable ownership rules to allow a cable operator

that is below the cap to add customers internally to existing systems without violating the
Commission's rule, even if such intemnal growth raises the operator's total subscriber base above
the cap. This growth would include both customers gained through perceived value of the
services, and from extensions of existing systems into previously unserved areas. Apart from the
need of MediaOne and others to grow through acquisition of new systems that fit their existing

clusters, cable operators must be free to grow the business through improved service, lower rates

that attract new customers, and through the extension of existing plant.

This exception to any ownership limit is necessary to meet overnding
Congressional directives. First, Congress specified that the cable ownership rules "reflect the

dvnamic nature of the communications marketplace,"” and "impose no limitations that prevent

cable operators from servicing previously unserved rural areas."® Second. an exception that
P g P y P

allows the continued growth of subscribership 1o existing systems is necessary to satisfy
Congress' overriding policy in the Telecommunications Act of 1996 "to accelerate rapidly pnvate

sector deployment of advanced telecommunications and information technologies and services

* 47 C.FR § S33(N2UE) - (F). Ownersiup Limus, FCC 98 - 138 at € 7
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to all Americans."™ Any other rule would freeze a cable system's reach at an arbitrary point in

time where the MSOs national subscribership meets a certain threshold.  Without such an

exception, a cable operator that has grown to be near the limits would have no incentive to

improve the value of its service offerings, lest it be found in violation of the law.

Moreover, without this exception for intemal growth, a cable operator could be
forced to abandon plans to extend existing plant into the less-densely populated areas on the
fringes of the system. Indeed, a cable operator would likely be forced to choose between
violating franchise requirements that require the extension of the system to areas where
population grows to meet certain thresholds, or violating the national ownership limits. Clearly,
Congress did not intend such an irrational and counter-intuitive result. The Commission should
include the exception.

V1. Conclusion.

If the Commission were to effect the changes suggested in these Comments, it can
be assured that each of the statutory criteria will be met: no operator will have the power to
unfairly impede the flow of programming, nor to favor its affiliates. Each operator will have the
ability to grow its business, through line extensions and through consolidations. to bring the
maximum efficiencies to bear in delivering expanded cable service. supenor customer service,

and telephony competition. And the rules will serve the express Congressional policy 1o account

~

TLLECOMMUNICATIONS ACT OF 1996, Conference Report. HR Rep No 104-438. at 1. 104th Cong.. 2d
Sess
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for the dynamic nature of the communications marketplace, in which facilities based competition
to ILECs is now within reach, and to let market forces and consumer demand-rather than

government presumptions—select the optimum vehicle for communications services.

For the foregoing reasons, MediaOne respectfully asks the Commission to
incorporate the modifications to the cable ownership limits and the cable attribution rules as

detailed in these Comments.
Respectfully submitted,

MEDIAONE GROUP, INC.

. ; /) /
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